
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

0u t le t  Book  Co.  ,  Inc .

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

t o r  t h e  P e r i o d  3 / 7 / 7 0 - 2 / 2 8 / 7 3 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l

upon Out le t  Book  co . ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

O u t l e t  B o o k  C o . ,  I n c .
419 Park Avenue South
New York,  NY 10016

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

O u t l e t  B o o k  C o . ,  f n c .

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not i-ce of Determinat ion by mai l
upon Wil f red Wyler the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy Lhereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Wil f red Wyler
Wil-fred Wyler & Company
200 Park  Ave.
New York ,  Ny  10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent.  further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  4 ,  1 9 8 0

O u t l e t  B o o k  C o . ,  f n c .
419 Park Avenue South
New York, NY 10016

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 113S & 1243 of the Tax Law, aDy proceeding in court  to
review an adverse decision by the Stat.e Tax Commission ian only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and r.r" t  b" comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s RepresenLat ive
Wil fred Wyler
Wilfred Wyler & Company
200 Park  Ave.
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Crown Pub l ishers ,  Inc .

AT'FIDAVIT Otr' MAITING
for Redeterminat ion of a

of a Determinat ion or a

Sa les  & Use Tax

under Art ic le 28 & 29 of

fo r  the  Per iod  9 /1170 -

Def ic iency or a Revision

Refund of

the Tax Law

8/3 r /73 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l

upon Crown Publ ishers, Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

Crown Publ- ishers,  Inc.
419 Park  Ave.  S .
New York, NY 10016

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .  'a 'T*---.,

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

pet i t ioner .  
1

I
i t

Sworn to before me this [  ,
\ - - -4 th  day  o f  Apr i l ,  1980.



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Cror+n Publ ishers, Inc.

AT'FIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28

for the Period 9

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l
upon Wil f red l {y ler the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy Lhereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Wi l f red Wyler
Wi l f red  Wyler  &  Co. ,  CpArs
200 Park Ave.
New York,  Ny 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Post.al  service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said h'rapper is the 14st

' , ' ' l _ \

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

29 of the Tax Law

70  -  8 /31 /73 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

Crown Pub l ishers ,  Inc .
4 1 9  P a r k  A v e .  S .
New York, NY 10016

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) f fSS & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and *oi t  b" commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISS]ON

Peti t ioner '  s Representat ive
Wilfred I,IyIer
l { i l f red  Wyler  &  Co. ,  CPArs
200 Park  Ave.
New York, NY 10017
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

ouTtET BOOK CO., rNC.

for Revision of a Determination or for
Refund of  Sales and Use Taxes under
Art ic les 28 and 29 of  the Tax l ,aw for
the Per iod March 1,  1970 through
Februa ry  28 ,  7973 .

DETERMINATION

In  the Mat ter  of  the Appl icat ion

o f

CROLII{ PUBLISI{ERS, INC.

for Revision of a Determinat i-on or for
Refund of Sales and Use Taxes under
Art ic les 28 and, 29 of the Tax law for
the Period September 1, 1970 through
August  31 ,  7973.

Appr ican t ,  Out re t  Book  co . ,  rnc . ,  419 park  Avenue south ,  New york ,  New

York 10016, f i led an appl icat ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

March 1, 1970 through February 28, Ig73 (Fi le No. IO2S4).

Appl icant,  Crown Publ ishers, Inc.,  419 Park Avenue South, New York, New

York 10016, f i led an appl icat ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

September  1 ,  1970 th rough August  31 ,  Ig73 (F i le  No.  10081) .

A joint .  formal hearing was held before Harvey B. Baum, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  May 17 ,  1978 a t  1 :15  P.M.  App l ican ts  appeared by  Wi l fe rd  l r l y le r ,

cPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. ( t{ i l l iam Fox, Esq.,  of

counsel)  .
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ISSUES

I. Whether the rental  of  rnai l ing l ists in the form of gunrned, pre-addressed

Iabels for use on advert is ing brochures is subject to sales or use tax.

I I .  Whether there should be an al locat ion of the tax imposed on the user

of these addressed labels dependent on the point of  dest inat ion of the advert is ing

brochures to which they are attached.

FINDINGS OF FACT

1.  App l ican ts ,  Out . le t  Book  Co. ,  Inc .  and Crown Pub l ishers ,  Inc . ,  f i l ed

New York State and local sales and use tax returns for the periods at issue.

Appl icants executed consents extending the period of l imitat ion for assessment

per ta in ing  to  the  per iods  a t  i ssue to  September  19 ,  1974.

2. On September 4, 1974, the Sales Tax Bureau issued a Not ice of Determi-

nat ion and Demand for Payment of Sales and Use Taxes Due against Out let  Book

Co. ,  Inc .  fo r  the  per iods  ended May 31 ,  7970 th rough February  28 ,  1973 in  the

amount  o f  $47 '909.71  in  tax ,  p lus  $17,165.79  pena l ty  and in te res t .  On December  10 ,

1974' the Bureau issued a Not ice of Assessment Review reducing the assessment

to  $43,655.65  in  tax ,  p lus  in te res t  computed to  December  20 ,  Lg74 o f  $161557.55 .

On September 4, L974 the Sales Tax Bureau also issued a Not ice of

Determination and Demand for Payment of Sales and Use Taxes Due against Crown

Publ ishers, fnc. and Nathan Wartels,  individualty and as off icer,  for the

periods ended November 30, I97O through August 31, 7973 in the amount of

$27 '852.60  in  tax  p lus  $8r144.82  pena l ty  and in te res t .  On December  10 ,  1974

the Bureau issued a Not ice of Assessment Review reducing the assessment to

$221774.76  in  tax ,  p lus  in te res t  computed to  December  2O,  7974 o f  $7  1347.89 .

3. Both appl icants t imely f i led an appl icat ion for a hearing to review

determinat ions and demands for sales tax found due by the Sales Tax Bureau,

dated November 27, 7974. These appl icat ions were assigned for jo int  hearings
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Lhereon,  involv ing the same issues of  fact  and law.

4.  Appl icants are book publ ishers who have had occasion to mai l  cata logues

advert is ing thei r  publ icat ions to potent ia l  customers,  both ins ide and outs ide

the State.  For  th is  purpose,  mai l ing l is ts  in  the form of  pre-addressed

gummed labels,  were rented f rom a l is t  owner.  The labels rdere to be at tached

to  sa id  ca ta logues  fo r  ma i l i ng .  App l i can ts ,  as  t he r ruse rs "  o f  sa id  l abe l s ,

had  res t r i c ted  use  o f  t he  t t l i s t s "  on  a  l im i t ed ,  one - t ime  bas i s ,  and  were  no t

a l lowed to copy or  otherwise ut i l ize these l is ts  except  for  th is  one mai l ing.

5.  Appl icants concede that  the renta l  of  the mai l ing l is ts  is  subject  to

sales or  use tax and that  they are l iab le for  the payment  thereof .  They

contend,  however,  that  the cost  of  the labels used for  mai l ing cata logues

outs ide of  New York state is  not  subject  to  sares or  use tax.

6.  The Sales Tax Bureau has h is tor ica l ly  t reated adver t is ing mater ia ls

as qual i fy ing for  credi t  or  refund under sect ion 1119(a)  of  the Tax law (property

purchased in bulk  and not  used wi th in the State,  but  sh ipped to a point  outs ide

the State and used outs ide the State) .  A le t ter  dated January 17,  1967 issued

by the Inst ruct ions and InterpreLat ions Uni t  o f  the Sales Tax Bureau (a l though

not  addressed to appl icant .s  here in)  prov ided as fo l lows:

"Please be advised that  the l is t .  house sel l ing pre-addressed
labels and envelopes to a customer,  which are del ivered to a mai l ing
house,  and wi th knowledge of  the u lL imate dest inat ion of  such labels
and envelopes '  should impose sales tax on that  por t ion of  the sel l ing
pr ice which re lates to addresses wi th in New york State.

r f  90% of the addresses are outside New York State, only ra% of.
the  se l l ing  pr ice  wou ld  be  taxab le . ' r

CONCLUSIONS OF tAW

A. That the rental  of  mai l ing l ists in the form of pre-addressed labels

from a l ist  owner by a l ist  user const i tutes the sale of tangible personal

property under sect ion f105(a) of the Tax Law and/or an information service



u n d e r  s e c t i o n  1 1 0 5 ( c ) ( 1 )  o f

-4-

the Tax Law (Alan Drey Courpany, Inc. v. State Tax

C o m r n i s s i o n  ( 6 7  A . D . 2 d  1 0 5 5 ) .

B .  That  under  sec t ion  1119(a) (2 )  o f  the  Tax  Law,  a  re fund or  c red i t

shal l  be al lowed for sales or use tax paid on the sale or use of tangible

personal property purchased in bulk,  or any port ion thereof,  which is stored

and not used by the purchaser or user within New York i f  such property is

subsequent ly reshipped by such purchaser or user to a point outside this State

for use outside this State. Al though the Sales Tax Bureau has treated advert is ing

mater ials as qual i fy ing under this sect ion, the }abels at issue here do not so

qual i fy and are subject to sales or use tax in New York State. No al locat ion

is  permissab le .

C.  That  in  any  event ,  the  c red i t  o r  re fund se t  fo r th  in  sec t ion  1119(a) (2 )

of the Tax Law would not be avai lable against tax on an information service.

D. That the transactions at issue do not involve an advertising service

which would be excluded from taxat ion under sect ion 1105(c)(1) of the Tax Law.

E.  That  the  app l ica t ions  o f  Out le t  Book  Co. ,  Inc .  and Crown Pub l ishers ,

Inc. are in al l  respects denied and the not ices of determinat ion and demand

for  sa les  and use taxes  due,  as  ad jus ted ,  a re  sus ta ined.

DATED: Albany, New York

APR 4 880
TAX COMMISSIONSTATE

COMMISSIONER

\


